COX|YEATS

attorneys

—WMM%J“U@W | ‘.;E'.ii‘ ‘UU‘H S

LABOUR LAW Legal Update

8 January 2021

Our Cox Yeats Labour Law Team is committed to keeping you informed on developing legal issues.

THE IMPACT OF RESIGNATION WITH IMMEDIATE EFFECT
ON PENDING DISCIPLINARY ACTION

On 10 December 2020 the Labour Appeal Court in Standard Bank of South Limited v Nombulelo Cynthia
Chiloane handed down Judgment in terms of which the LAC had to consider the right of an employer to
continue with disciplinary action against an employee within the employee’s notice period where the

employee resigned with immediate effect.

Often employees use resignation “with immediate effect” as an escape mechanism when an employer

furnishes them with disciplinary allegations which could result in their dismissal.

In this case, the employee was furnished with a notice to attend a disciplinary hearing. The employee faced
serious allegations relating to misconduct. The employee then resigned with immediate effect and took the
view that her letter of resignation immediately ended the employment relationship and as such her

employer was not entitled to proceed with the disciplinary hearing.

Consequently, the employer took a different view as the employee did not provide the contractually agreed
notice period for termination. The disciplinary hearing took place in the absence of the employee. The
matter came before the Labour Court wherein it held that once an employee resigns with immediate effect,

the employment relationship comes to an immediate end and the employer has no right to insist that the




employee serves his/her notice period. The Labour Court went on to declare the employee’s dismissal

pursuant to the disciplinary hearing “null and void”.

The LAC took a different view and considered that employment relationships are governed by contracts or
statues or, in most cases, both. In the absence of an express agreement in respect of notice periods, the

Basic Conditions of Employment Act (BCEA) provides the basic requisite notice periods.

In this matter, the employer and employee agreed in the employment contract that either party would give

four (4) weeks’ notice of termination of the employment contract.

The LAC agreed with the Appellant who argued that resignation that is not in compliance with contractual
notice requirements does not validly terminate the contract of employment unilaterally, it is only the
resignation that complies with notice requirements that serves unilaterally to terminate the contract of

employment.

The LAC held that where a contract of employment prescribes a period of notice an employee resigning is
obliged to give notice for the period prescribed in the contract of employment and that resignation with
“immediate effect” was of no consequence as it did not comply with the employment contract which
governed the relationship between employer and employee. On this basis the decision of the Labour Court

was set aside.

In summary, the LAC concluded that if the employer and employee agree to a period of notice or the notice
period is regulated by the BCEA an employee cannot escape complying with these notice periods by
resigning with “immediate effect” unless the employer accepts and agrees that the employee may not serve

the notice period or accepts the resignation with immediate effect.

Therefore, an employer may proceed with disciplinary action during an employee’s notice period without

having to approach the Labour Court for an Order of specific performance to enforce the notice periods.
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Disclaimer: The information contained herein is for general guidance only and is not intended as legal advice. Should readers
require legal advice on any relevant issue, they are requested to consult a Cox Yeats professional.
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